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EDUCATION FOR THE BAR IN THE UNITED STATES 

SIMEON B. BALDWIN 
New Haven 

There is no country in which it is as important that the lawyers 
should be well educated for their profession, as it is in the United 
States. Here they hold a political position. They are a recog- 
nized part of the machinery of government. All are officers of 
courts that have the acknowledged power of interpreting consti- 
tutions and statutes, which may be invoked as grounds of action 
or defence in pending litigation, and of holding statutes incon- 
sistent with a constitution so interpreted to be void. Other na- 
tions may confer on the judiciary a similar authority in terms, but 
nowhere else is the exertion of such authority common and ac- 
cepted by all as conclusive. In the last resort, questions of con- 
stitutional law and statutory construction will be decided in a 
court, manned exclusively by those who have been trained for 
the bar, after hearing argument from lawyers who have been 
educated in the same manner. 

The constitution of the American Bar Association has a stand- 
ing committee on "Legal education and admission to the bar." 
Their reports, from time to time, have been influential in securing 
action which, since the foundation of the association in 1878, has 
served to lengthen the general term of study required for the 
admission to the bar, to broaden the field of study, and to trans- 
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fer the general place of study from a lawyer's office to a law 
school. 

In February, 1913, this committee unanimously addressed an 
important request to the Carnegie Foundation for the Advance- 
ment of Teaching. It was for a "searching and far-reaching" 
investigation of the conditions under which the work of legal 
education is carried on in this country, and a "frank and fearless" 
statement of "the facts which the investigation may reveal." 
The sending of this request was reported by the committee to the 
association at its next meeting, in 1913, but not in season to allow 
it, under the rules, to be the subject of any action at that time. 1 

The Foundation undertook to do what the committee asked, 
and entered on the work early in 1913. Its purpose is to make 
an examination of all the law schools of the United States, their 
various curriculums of study, their libraries, and their general 
facilities for teaching; to consider the relation of the legal pro- 
fession to the administration of the law and to the obligations of 
modern society; to trace the evolution of the profession, its rela- 
tion to legislation and administration, and that of the number of 
lawyers to the amount of litigation; and to investigate the cost 
of the legal process. 2 

In December, 1914, the Foundation published a preliminary 
paper, entitled "The common law and the case method in Amer- 
ican university law schools." This constitutes "Bulletin No. 8" 
of its publications, and a copy will be sent to any one who re- 
quests it. The presentation of the final report is not expected 
before the summer of 1916. 

To quote from the preface of this bulletin (p. vi), "it seemed 
clear to the officers of the Carnegie Foundation that it would be 
difficult to obtain from any teacher of law or any practitioner of 
law in America a thoroughly sound, fair-minded, and scholarly 
report" on the question of the case method of instruction. 

They therefore determined to employ a foreigner for this work, 
selecting Dr. Josef Redlich, professor of law in the University of 

'See the reference to the subject in the Reports of the American Bar Asso- 
ciation, xxxix, 18. 

'Reports of the American Bar Association, xxxviii, 476. 
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Vienna, who has published two volumes on certain forms of gov- 
ernment in England. He had made an extended visit to this 
country in 1910. Two months more he spent here in the fall of 
1913, visiting ten of our hundred and fifty law schools, and at- 
tending class exercises in each. 

Dr. Redlich praises highly the opportunities afforded in the 
law schools of the United States, where the case method prevails. 
"The American student," he says, "gains in the modern law 
school of his country, all the practical knowledge of the law that 
any school can give to a future attorney or judge, in unparalleled 
manner." 3 But what, to him, is the case method? It is not the 
case method now practiced in most of our law schools which have 
adopted that system. It is not a method which excludes special 
instruction of an introductory character in the elementary prin- 
ciples of American law. To quote his words (p. 41) : 

" It is characteristic of the case method that where it has thor- 
oughly established itself, legal education has assumed the form 
of instruction almost exclusively through analysis of separate 
cases. The result of this is that the students never obtain a gen- 
eral picture of the law as a whole, not even a picture which in- 
cludes only its main features. This is, in my opinion, however, 
just as important for the study of Anglo-American law as for the 
codified continental systems, and is a task which should also be 
accomplished by the law courses in the universities. To this 
end, the following seems to me above all things requisite: 

"First, as an introduction to the entire curriculum, care should 
be taken to introduce to the students, in elementary fashion, the 
fundamental concepts and legal ideas that are common to all 
divisions of the common law. Or, to express it in a word current 
in European pedagogy, the beginners in American law schools 
should be given a legal Propadeutik, or preparatory course, 
which in a simple yet scientific manner shall set forth the elements 
of the common law; shall furnish, that is to say, a comprehensive 
view of the permanent underlying concepts, forms, and principles, 
not forgetting the elementary postulates of law and legal relation- 

• Bulletin No. 8, 40. 
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ships in general. The more rigorously casuistic the case method 
of instruction, which then follows, necessarily has to be, the 
more important it seems to me it is to make clear to the students 
at the very beginning certain fundamental facts and guideposts 
of the law which are removed from all casuistry and theoretical 
controversy. Only in this way will their future studies rest upon 
a solid and scientifically grounded foundation." 

The "Institutes-course" always given to German and Austrian 
law students he regards as a useful preface to special instruction 
in particular subjects and, to quote further (p. 42) : 

"Similarly, in my opinion, in American university law schools 
the students ought to be given an introductory lecture course, 
which should present, so to speak, ' Institutes' of the common law. 
Every department into which the American law is divided, 
whether as common law or equity, employs certain common ele- 
mentary ideas and fundamental legal concepts which the student 
ought to be made to understand before he is introduced into the 
difficult analysis of cases. Concepts such as choses in action, per- 
son and property within the meaning of the law, complaint and 
plea, title and stipulation, liability and surety, good faith and 
fraud, should, in these introductory lectures, be given to American 
students in connection with a system of the law, even though this 
should include only the general fundamental features. They 
should not, as usually occurs today, come to the students un- 
systematically and unscientifically, as scraps of knowledge more 
or less assimilated out of law dictionaries and indiscriminate 
reading of text-books." .... "A scientifically constructed 
survey of the main sources of the common law and of their rela- 
tion to one another; of the concepts of customary and positive 
law; a short external history of the law, which should include the 
origin and development of the English courts of justice; a brief 
exposition and development of the nature and extent of the con- 
cept of equity; a description of that institution so important for 
Anglo-American law, the reports, and of the concept of prece- 
dent; finally also a glance at the phenomenon of statutory law 
(legislation) and its nature and forms; all these things and much 
else connected with them ought to be furnished the students at 
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the beginning of their studies, before their introduction to the 
analytical study of the cases. The fact that this ground can be 
covered only in elementary and summary fashion need not pre- 
vent the presentation from being thorough and scientific. 

"This, then, would be another task to be accomplished by an 
' Institutes-course' in the English common law. A further service 
would be the introduction of the students from the beginning 
into the atmosphere peculiar to legal science, through direct 
lecturing on the part of a living teacher. I attach very great 
importance to the direct lectures of a legal scholar who has been 
trained in a thoroughly scientific manner. It is simply doc- 
trinaire exaggeration on the part of many contemporary law 
teachers in American universities, when, in order to preserve the 
exclusiveness of the case method as a unique, hermetically sealed 
system of teaching, they reject every lecture a limine as a means 
of instruction; when they describe such lectures as mediaeval 
and therefore obsolete; when they declare that lectures today do 
not easily arouse, and still less easily hold, the interest and atten- 
tion of the students. In the same way that the students put 
down in their note books the main points which are brought out 
by discussion in the pure case method exercises, so they can just 
as well jot down the train of thought of a series of such lectures, 
in which the elemental concepts of the law and the most important 
details of legal terminology are explained to them. Such a course 
of preliminary lectures, whose nature throughout should be that 
of talks to beginners, would, in my opinion, with great profit, 
take the place of the now customary, unscientific introduction to 
the law, through law dictionaries and discursive reading." 

This Institutes-course Dr. Redlich thinks should occupy three 
or lour weeks of the first third or half of the opening year. The 
study of case-books might proceed at the same time, but if 
(p. 44) "during the first few weeks of study, the main task of the 
pupils consisted in a course of 'Institutional Lectures,' then, in 
my opinion, we should essentially shorten and diminish that con- 
fusion and obscurity which — as is admitted by even the most 
zealous advocates of the exclusive case method — troubles most of 
the young men at present during a large part of their first year in 
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their attempts to analyze the cases. They would enter upon the 
analysis with a certain amount of definite knowledge, and cer- 
tainly with a better understanding of the sense of the entire 
machinery of the law. They would learn more quickly to group 
under several general heads the particulars with which the study 
of the cases supplies them, and thus from the beginning would 
introduce a certain orderly arrangement into their growing knowl- 
edge of the law. In other words, the accumulation of the mate- 
rial of legal thought, taking place daily through the analytical 
exercises, would from the beginning take place systematically 
and with a certain consciousness of purpose." 

Dr. Redlichalso thinks it advisable at the end of his course, 
"to furnish the American law student once more, before he steps 
out directly into practical legal life, a certain general summing 
up and survey of the law. If the student has mastered all essen- 
tial institutions and doctrines of the common law during his three 
years' course, through the analysis of countless cases, he will cer- 
tainly now be sufficiently matured to undertake, with full under- 
standing, two important tasks. First, he should be able to grasp 
the general scientific theory of the law as one of the great domi- 
nating phenomena of human civilization and human thought. 
Secondly, he should now be fully prepared to cast to great advan- 
tage a comparative glance at that second mighty system of law 
which has shaped the history of humanity, namely, the Roman 
law." 

It is evident that a plan of legal education such as Dr. Redlich 
thus recommends is a combination of the case-book and lecture 
system. To a certain extent, such a combination is now made in 
every law school professing to follow the case method. There 
are, to quote his words (p. 30) "broad, introductory lectures" to 
give an "elementary knowledge of law." The professor does not 
discuss cases on torts with his classes, until he has told them what 
a tort is; when it is also a crime; and how such a wrong can be 
redressed by a civil action. If he compiles a case-book, he will 
be very apt to put in it somewhere (perhaps as in Beale's Conflict 
of Laws, at the close of a third volume), a general summary of 
doctrine, properly indexed for easy reference. 



EDUCATION FOR THE BAR IN THE UNITED STATES 443 

No case-book can serve its purpose well unless its study is pre- 
ceded or supplemented by more or less of such explanations. 

A law school can never entirely supersede the lawyer's office as 
a place of preparation for the legal profession. No small part of 
a man's education for the bar must be sought at the bar. The 
world, for all men, is the best university. It may be doubted, 
therefore, whether Dr. Redlich is right in (p. 46) proposing that 
what is now generally received as the normal term of legal study 
shall be extended from three years to four. He would, however, 
at the same time reduce the period of previous college study by a 
year, by setting in that "a more rigorous pace" (p. 47). 

If three years is as long a time as most men can devote to at- 
tendance at a law school, the graduates of those law schools which 
pursue the case method strictly and exclusively will unquestion- 
ably enter the bar with less legal knowledge than the men trained 
at those which maintain the other system. A more important 
question is whether they can use what they do know to better 
advantage. 

An answer to this will always depend somewhat on the mental 
characteristics of the particular man. Nature makes lawyers, 
as she makes poets. No kind of legal education can create him. 
It can only bring out what is in him, and give him material to 
work upon. By men of high intellectual power more can be got 
out of a scanty and partial education than the ordinary student 
can derive from the best and fullest. 

Systems of legal education are generally, and always should 
be, planned to suit the needs of the average man. For him any 
strict and exclusive adherence to case-books as implements of 
instruction is certainly undesirable. For him also any strict and 
exclusive adherence to the method of lectures is certainly undesir- 
able. He needs to have things made plain to him. He needs 
something to which to refer for a statement of fundamental prin- 
ciples in proper form. His education should be mainly in uni- 
versals. Exceptions to general principles, engrafted upon them 
by particular decisions of courts, he may be left largely to study 
for himself, when, in later years, matters are put in his charge 
which make them important. A pure case system is better for 
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him than a pure lecture system. It is better for anybody. But 
a system that combines instruction in elementary law with the 
study of cases and of text-books is better still. 

In its best form, instruction whether from text-books or 
case-books is much the same. It consists in asking questions in 
the class room, based upon a study of a book out of the class 
room, and questions not as to what rules the book lays down, 
but as to what leads to those rules, and what are their proper 
limitations. Let the instructor put a case to a student, not such 
exactly as he may have read of in this book, but while in some 
points similar, in others divergent. This calls for reasoning, 
more than memory. 

In the great majority of American law schools, text-books are 
used in some courses, and lectures in some. In every American 
law school, cases are studied out of the class room, either with a 
view to their future discussion in the class room, or because they 
have been referred to by the instructors as authorities for doc- 
trinal statements of particular importance. In the smaller law 
schools, or in advanced classes numbering but a few scholars, in 
some of the larger ones, cases are thus studied in the original re- 
ports. It is, notwithstanding the chance to read the head-notes 
first, the ideal mode of case study, except for the practical diffi- 
culty which arises when several men desire to use the same volume 
at the same time; and this can be partly remedied by resort to 
the plan of reading aloud. In the largest law schools this is im- 
possible, and hence the case-book has been evolved, which is in 
its best form a combination of cases, explanatory statement, his- 
torical documents, and comment. 

The first one published in the United States was issued at 
Hartford in 1810 by Zephaniah Swift, one of the judges of the 
supreme court of Connecticut and for many years also a success- 
ful teacher of law to students in his office, which came to be 
known as Swift's Law School. It was a treatise on evidence, of 
174 pages, with an appendix, containing the principal cases to 
which reference was made in it, covering 68 pages. The best of 
these compilations are those which, when put together by men of 
superior mind, contain the most explanations of history and doc- 
trine. 
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Thayer's Cases on Constitutional Law may serve as an instance. 
This begins with a dozen pages delineating the nature of constitu- 
tional government; then gives 8 pages to two or three old cases 
preceding the commonwealth; then 9 pages of an institutional 
character; then a case occupying one page; and then 5 pages 
from Locke on government. Of the part devoted to the written 
constitutions in the United States, the first seven pages are given 
to the learned note of the reporter to Paxton's case, concerning 
writs of assistance, supplemented by further notes by Professor 
Thayer himself. On page 81 commences a series of extracts from 
the Journals of the continental congress and the Federalist, run- 
ning to page 94. An admirable discussion of the judicial power 
to disregard unconstitutional statutes extends from page 146 to 
page 154, and a note on administrative rules and advisory 
opinions from page 171 to page 177. 

A book of this character, in the hands of a capable instructor, 
is both an intelligible guide for the ordinary student and a con- 
tribution to legal literature. 

On the other hand, a teacher who endeavors to confine himself 
to dealing with reported cases alone, giving no explanations or 
illustrations by word of mouth, will inevitably fail to impress 
himself or his subject on the mind of the ordinary man whom he 
meets in the class room. 

As Dr. Redlich somewhat misconceives the ordinary meaning 
of the term "case-method," so he still more obviously miscon- 
ceives the meaning of the term "text-book method." "The 
essential feature of this," he says (p. 8), "is that from recitation 
period to recitation period, the students are assigned a specified 
portion of a regulation text-book to study, and for the most part 
to memorize: this is then explained by the teacher and recited on 
at the next period. In this method of instruction one part of 
the hour is occupied with the more or less purely mechanical 
testing of the knowledge learned by the students, the so-called 
quizzing." 

No real teacher of law has ever used a text-book in that man- 
ner. Students are not expected, for the most part, to memorize 
what they find in it. Memorizing is confined to a few general 
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maxims, rules and definitions. Nor is the recitation ever a me- 
chanical testing of the knowledge learned. It is a means of ascer- 
taining what conceptions of the subject in hand the student has 
gained, and how he is able to apply these conceptions in working 
out questions of liability on supposed states of fact, put before 
him by the instructor. It is a test of his understanding, rather 
than of his recollection. 

In one, at least, of our American law schools, instruction in 
lectures or by text-books has been for many years supplemented 
by the use of a set of cases on the same subject printed separately, 
to be read pari passu. Such sets are easily enlarged, and have 
been commonly arranged topically in a sort of portfolio. 

The American law lecturer, it may be added, unlike the German 
law lecturer, is usually glad to welcome the interposition of a 
question by any of the class, who may feel that he needs some 
further information to enable him fully to understand what he 
has heard. Such questions often give the lecture much the 
aspect of a Socratic discussion. Indeed, the first quarter of the 
class room hour is not infrequently given to questions from the 
desk on the subject of the preceding lecture. 

At the Yale Law School, the first year students have always 
received instruction, at the beginning of their course, as to the 
general sources and characteristics of law in the United States. 
At Harvard it is now proposed to institute something in the nature 
of such a course, beginning next fall. The reason for this is thus 
stated in the Harvard Law Review for June, 1915 (p. 630) : 

"Dean Thayer pointed out in his annual report that one of the 
difficulties of the first year law student is his tendency to enter- 
tain a view of the law as a mysterious collection of disjointed 
materials placed in water-tight compartments. On entering the 
Law School he is apt to regard contracts and torts, for example, 
as related to each other in no more intimate way than mathe- 
matics and literature appeared to be related to each other during 
his under-graduate days. The changes proposed in the law 
school will consist, first, in the establishment of a new half-course 
on general liabilities, which will furnish the necessary ground- 
work for the study of contracts, agents, torts, etc. In the sec- 
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ond place, a system of rotation in the work of the first-year men 
has been arranged for the various professors engaged in this in- 
struction, so that each will have a share in handling the same 
course. In this way the student will come into contact with 
different teachers at the very outset of his work and will be im- 
pressed to a much greater degree that formerly with the essential 
interrelation of all branches of the law." 

We venture to predict that some such initial course will even- 
tually be recognized as necessary wherever the case-book system 
has taken root; and that the case-book itself will either embody 
more in the line of direct statement by the compiler or be supple- 
mented by lectures to a greater extent than is now customary. 
Professor James Brown Scott, writing as general editor of the 
American case-book series, in 1913, the preface to Hall's Cases on 
Constitutional Law, truly says, "the present case-books not only 
devote too little attention relatively to the inculcation of knowl- 
edge, but they sacrifice unnecessarily knowledge to training." 

It should be observed that the fundamental conception of 
American common law, from which Dr. Redlich proceeds to all 
his conclusions, is that (p. 35), "Common law is case law and 
nothing else than case law." 

This is hardly even a half truth. The common law on any 
point existed, in theory at least, before any case in which it may 
be applied. It was the practice of the people, or the rule which 
to them seemed naturally right. 

So he asserts (p. 37), that "Common law is case law, and the 
handling of such law is the practical calling for which the Amer- 
ican student demands preparation." This ignores the fact that 
American law students must be taught something of written law 
and much of the rules for construing and applying it. The 
whole tendency of our times is to the narrowing of the field of 
common law by the extension of that of statutory enactment. 

To conclude, the country has certainly reaped one great advan- 
tage from the adoption of the case method, wherever it has been 
in any substantial degree exclusively pursued. We have too 
large a bar. It would make for the public good were there fewer 
and better lawyers. The case method, where it has been most 
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strictly pursued, has caused many young men, after a few 
months of legal study, to abandon it forever. They have found 
what they had been accustomed to hear called legal science un- 
scientific. They have become disgusted at endeavoring to pick 
it out and piece it together from a scrap heap of judicial decisions, 
some inconsistent with others. It has been taught, not as a 
whole, but in disconnected fragments. They looked for harmony 
and orderly progression. They have found at the outset con- 
fusion, if not disorder. They have been treated as antiquaries, 
and fed with historical processes, without any attempt to impart 
a knowledge, arranged in systematic form, of what has been 
achieved, and what further may be fairly anticipated. 

Dr. Redlich is of the opinion that the case-book method has 
brought another advantage to the country, because, to use his 
words (p. 63), "it develops a new theoretical calling, that of the 
non-practicing law teacher of America. By this means, for the 
first time in a common law jurisdiction, the study of this law has 
become a career, an independent profession." 

This is true; but it has created a new peril. Wherever a man 
goes immediately upon graduation from a law school into the 
chair of a law teacher, he is not unlikely to give instruction of too 
academic a character, and to find in reported cases too much of 
scientific method. The best instructors in law, ceteris paribus, 
are men who have had some practice at the bar, or on the bench. 
A strong man can triumph over the want of it. A weaker one 
may enfeeble his class by failing to call their attention to the 
human element in whatever judges may say or do; to the power 
of circumstances to affect their conclusions; and to what is often 
due to the atmospheric pressure of their environment. 



